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How did one woman challenge the DOMA? 
Students will look at the case United States vs Windsor (2013), in which Edith Windsor successfully 
challenged the Defense Of Marriage Act of 1996 that prohibited the federal government from recognizing 
same-sex marriages. Students will examine excerpts from both the majority and dissenting opinions of the 
Court to get a sense of both sides of the legal arguments in the case. They will also examine conflicting 
accounts of just how much Windsor's fight contributed to important legal and social changes for the  
LQBT+ community.  
 
Document A: Defense of Marriage Act 

 
H.R. 3396. Defense of Marriage Act. 1996.  
 
Read the Defense of Marriage Act (DOMA) from 1996. 
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1. What is the Defense of Marriage Act? 
 
 
 

2. How does the Act define marriage? 
 
 
 

3. What does this act mean for same-gender couples? 
 
 
 
Document B: Hilary Clinton’s Gay Marriage Evolution 
In the midst of her senate campaign in 2000, Hilary Clinton’s position on DOMA, a law her husband 
signed into effect, came under fire. In this document, a reporter who interviewed her then and over the 
course of her career as a Senator, Secretary of State, and presidential candidate described her early 
position. 
 

I found myself covering Hillary Clinton’s run for U.S. Senate in New York, the birthplace 
of the gay rights movement. And her views on DOMA were a lingering mystery. 

Hillary… held her first extended question-and-answer session with reporters in a cold 
January day. The first question was about a custody dispute involving a Cuban boy, Elian 
Gonzalez. The second was mine: If she were a senator, would she vote for DOMA? 

"The Defense of Marriage Act has already been before the Senate," Clinton pushed back. 
"What I’m concerned about is what’s going to happen at the state level." She went on to express 
her support for partnership benefits, not marriage. I pressed. Did you agree with Mr. Clinton on 
DOMA or not? 

"He was against it, yeah, I agree with that. But it's moot. It’s already been through the 
Senate." Then The New York Times' Adam Nagourney and I shot back. "But he signed it. He 
signed it." 

"He signed it," Clinton agreed. "But he signed it because it was something the Congress 
said, 'Take it or leave it. You’re going to have to do it.' They would have passed it over his veto." 

Listening back to that tape — recorded on a long-gone cassette recorder — it's hard to 
believe how many questions Clinton took on the issue, until she eventually cried uncle. "I would 
have voted for it at that time but I think to go back and talk about DOMA now especially...is 
something that is divisive." 

So then, why was she against gay marriage? Here's the part of her answer that later 
became famous. "Because I believe marriage means something different. Marriage is about a 
historic, religious and moral content that goes back to the beginning of time and I think a 
marriage is as a marriage has always been between a man and a woman." 

To be fair, at the time, not one major elected official in either party supported gay 
marriage, including Bernie Sanders. 
 
Bernstein, Andrea. “The Tale of the Tape: Hillary Clinton's Gay Marriage Evolution.” WNYC News. 

November 3, 2015. https://www.wnyc.org/story/tale-tape-hillary-clintons-gay-evolution/.  
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Document C: Excerpt from the majority opinion in US vs Windsor  
In 2013, in a Supreme Court case, United States v. Windsor, the Court held that Section 3 of the Defense 
of Marriage Act, which denied federal recognition of same-sex marriages, was a violation of the Due 
Process Clause of the Fifth Amendment.  
 

DOMA’s principal effect is to identify a subset of state-sanctioned marriages and make 
them unequal. The principal purpose is to impose inequality, not for other reasons like 
governmental efficiency. Responsibilities, as well as rights, enhance the dignity and integrity of 
the person. And DOMA contrives to deprive some couples married under the laws of their State, 
but not other couples, of both rights and responsibilities. By creating two contradictory marriage 
regimes within the same State, DOMA forces same-sex couples to live as married for the purpose 
of state law but unmarried for the purpose of federal law, thus diminishing the stability and 
predictability of basic personal relations the State has found it proper to acknowledge and 
protect. By this dynamic DOMA undermines both the public and private significance of state-
sanctioned same-sex marriages; for it tells those couples, and all the world, that their otherwise 
valid marriages are unworthy of federal recognition. This places same-sex couples in an unstable 
position of being in a second-tier marriage. The differentiation demeans the couple, whose moral 
and sexual choices the Constitution protects, see Lawrence, 539 U. S. 558, and whose relationship 
the State has sought to dignify. And it humiliates tens of thousands of children now being raised 
by same-sex couples. The law in question makes it even more difficult for the children to 
understand the integrity and closeness of their own family and its concord with other families in 
their community and in their daily lives. Under DOMA, same-sex married couples have their 
lives burdened, by reason of government decree, in visible and public ways. 

The power the Constitution grants it also restrains. And though Congress has great 
authority to design laws to fit its own conception of sound national policy, it cannot deny the 
liberty protected by the Due Process Clause of the Fifth Amendment. What has been explained 
to this point should more than suffice to establish that the principal purpose and the necessary 
effect of this law are to demean those persons who are in a lawful same-sex marriage. This 
requires the Court to hold, as it now does, that DOMA is unconstitutional as a deprivation of the 
liberty of the person protected by the Fifth Amendment of the Constitution.  

Kennedy , Anthony. “United States vs Windsor .” Supreme Court of the United States, June 26, 2013. 
https://www.supremecourt.gov/opinions/12pdf/12-307_6j37.pdf.   

Question: What is Kennedy’s main argument?	  
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Document D: Dissenting opinion of Justice Scalia US vs Windsor  
 
The Court is eager—hungry—to tell everyone its view of the legal question at the heart of 

this case. Standing in the way is an obstacle, a technicality of little interest to anyone but the 
people of We the People, who created it as a barrier against judges’ intrusion into their lives. 
They gave judges, in Article III, only the “Judicial Power,” a power to decide not abstract 
questions but real, concrete “Cases” and “Controversies”…  What, then, are we doing here? The 
answer lies at the heart of the jurisdictional portion of today’s opinion, where a single sentence 
lays bare the majority’s vision of our role. The Court says that we have the power to decide this 
case because if we did not, then our “primary role in determining the constitutionality of a law” 
… would “become only secondary to the President’s.” But wait, the reader wonders—Windsor 
won below, and so cured her injury, and the President was glad to see it. True, says the majority, 
but the judicial review must march on regardless, lest we “undermine the clear dictate of the 
separation-of-powers principle that when an Act of Congress is alleged to conflict with the 
Constitution, it is emphatically the province and duty of the judicial department to say what the 
law is.” 

Neither party sought to undo the judgment for Windsor, and so that court should have 
dismissed the appeal (just as we should dismiss) for lack of jurisdiction. Since both parties 
agreed with the judgment of the District Court for the Southern District of New York, the suit 
should have ended there.  
 
Scalia , Antonin. “United States vs Windsor .” Supreme Court of the United States, June 26, 2013. 

https://www.supremecourt.gov/opinions/12pdf/12-307_6j37.pdf.   
 
Question: What is Scalia’s main argument? 
 
 
 
 
Document E: Edith Windsor, LGBTQ Advocate Who Fought The Defense Of Marriage Act, 
Dies At 88 

Edith Windsor loved Thea Spyer. For nearly 
half a century, the two were partners and eventually 
were legally married as well. When Spyer died in 
2009, though, the federal government didn't 
recognize that love on Windsor's tax forms, 
expecting her to pay more than $350,000 in estate 
taxes. That is, until Windsor fought the law that did 
not recognize that marriage — and won. 

Windsor, whose successful campaign against 
the Defense of Marriage Act made her an LGBTQ 
icon, died Tuesday at the age of 88… The long roots 
of Windsor's legal fight dated to the mid-1960s, 
when she met Spyer at a restaurant in New York 
City. Spyer, a psychologist, proposed to Windsor in 
1967 — offering Windsor a pin with diamonds rather than an engagement ring, concerned that 
the ring would lead others to ask some questions the pair couldn't answer. 
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"She got out of the car and got down on her knees and said, 'Edie Windsor, will you 
marry me?' And this pin appeared," Windsor recalled in an interview with NPR's Nina 
Totenberg in 2013. Nina notes there was nowhere for them to marry at the time; it would take 
decades — and one "lousy prognosis" for Spyer's multiple sclerosis — before the pair finally 
headed to Toronto to obtain their same-sex marriage, which was also recognized by New York. 

Just two years later, Spyer died. And in the weeks afterward, as Windsor looked at the 
bills she now faced, she was confronted with a terrible truth. "If Thea was Theo, I would not 
have had to pay that," she told Nina. The law known as DOMA, passed in 1996, barred her from 
receiving the federal tax benefits of marriage, no matter what New York said. "It's heartbreaking. 
It's just a terrible injustice, and I don't expect that from my country. I think it's a mistake that has 
to get corrected." And so, she decided to mount a legal fight to correct it herself. 

After her case worked its way through the appeals courts, the Supreme Court decided in 
late 2012 to take it up. At the time, some gay-rights activists worried it simply might be too soon 
to have their day in court, concerned — as Mary Bonauto of the Gay and Lesbian Advocates and 
Defenders put it at the time — that the Supreme Court would want to be sure "they are not too 
far ahead of public opinion." 

In the end, those worries did not come to fruition. The high court decided 5-4 to overturn 
DOMA in 2013, dealing same-sex-marriage advocates a landmark victory. "DOMA instructs all 
federal officials, and indeed all persons with whom same-sex couples interact, including their 
own children, that their marriage is less worthy than the marriage of others," Justice Anthony 
Kennedy wrote in the majority opinion. "No legitimate purpose overcomes the purpose and 
effect to disparage and to injure those whom the state ... sought to protect in personhood and in 
dignity." It would be just two more years before the Supreme Court declared same-sex marriage 
legal nationwide. 

"It was a victory for families, and for the principle that all of us should be treated equally, 
regardless of who we are or who we love," President Barack Obama said of the 2015 decision in a 
statement Tuesday. "I thought about Edie that day," he continued. "I thought about all the 
millions of quiet heroes across the decades whose countless small acts of courage slowly made 
an entire country realize that love is love — and who, in the process, made us all more free. They 
deserve our gratitude. And so does Edie." Obama said he spoke with Windsor a few days ago 
and told her "one more time what a difference she made to this country we love. " 
 
Dwyer, Collin. “Edith Windsor, LGBTQ Advocate Who Fought The Defense Of Marriage Act, Dies At 

88.” National Public Radio. September 12, 2017. https://www.npr.org/sections/thetwo-
way/2017/09/12/550502373/edith-windsor-lgbtq-advocate-who-fought-the-defense-of-marriage-
act-dies-at-88.  

 
Guiding Questions 
 

1. On what issue did Windsor bring her case? 
 
 

2. How long did Windsor live a rather closeted life? 	  
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Document F: On Edith Windsor, SCOTUS, and the Joys of Becoming a Person 
It was that fairly unromantic, upper-middle class issue that led Edie to sue. In 2013, she 

won, and DOMA was overturned. In 2015, “Obergefell v. Hodges” cracked open the marriage 
piñata for the 37 states plus the territories that were left. That was the end of the story as I heard 
it in high school Gay-Straight Alliance meetings. Edie helped us win marriage, end of discussion. 
But of course, marriage wasn’t and isn’t the Final Boss of queer civil rights. 

Edie wasn’t a perfect icon — she wasn’t especially intersectional in her approach to the 
movement. You’ll notice I said “gay rights” and not “LGBT rights” or even “queer justice.” A lot 
of people will argue that the marriage fight wasn’t the best use of our resources as a queer 
community, that we should have focused on employment and housing discrimination, hate 
crimes against transgender people of color, Title IX protections, mass incarceration and 
homelessness. The particular privilege of marriage that Edie sued for benefited a lot of middle-
and upper-class people — estate tax exemptions are regressive; that is, they benefit rich people 
more than everyone else…  

It is a great privilege to have marked my childhood by civil rights battles won. A 
privilege of being born in the right place at the right time, sure, but mostly a privilege in that a 
lot of people poured a lot of resources into fighting for rights that would affect me… I’m grateful 
to Edie for Doing the Work on my behalf. She gave me the great joy and privilege of feeling like 
a person. Her death is a blow, but it also opens a vacancy for me — there’s an open spot to fill in 
the phalanx of those who defend civil rights. In gratitude to Edie, and in the hope that more of us 
get to experience the exhilaration of being seen as people, I recommit to trying to fill in the battle 
line. 
 
Levine , Emmanuelle. “On Edith Windsor, Scotus, and the Joys of Becoming a Person .” Yale Daily News, 

September 29, 2017. https://yaledailynews.com/blog/2017/09/29/142220/.  
 
Guiding Questions 
 

1. Why did Levine NOT consider Windsor a LGBTQ+ advocate and instead described her 
as a “gay rights” advocate?  

 
 

2. What other concerns did she have about Windsor’s limited advocacy? 
 
 

3. How long did Windsor live a rather closeted life?  
 
 

4. What impact did Windsor have on Levine’s life? 
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Questions for Analysis 
 

1. What do you think should be the legacy of Edith Windsor? How did one woman 
challenge DOMA? 

 
 
 
 
 
 

2. Based on these sources, does social change happen incrementally or all at once?  
 
 
 
 
 
 
 
 

3. What was Edith Windsor’s contribution to change on the issue of LGBT+equality, and 
why is this important?  


